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April    24,     1995 


Re:  Preadmission  Inquiries  Concerning  Disabilities  On  Admission 
Applications 


Dear  Director  of  Admissions  and  General  Counsel: 

The  Office  of  the  Attorney  General  has  recently  become 
aware  of  a  problem  concerning  the  nature  of  information  sought 
by  local  colleges  and  universities  from  applicants  for 
admission.   A  preliminary  survey  of  various  applications 
revealed  that  some  universities  and  colleges  ask  prohibited 
preadmission  questions.   Under  federal  law,  colleges  and 
universities  may  not  ask  applicants  preadmission  questions 
regarding  whether  the  person  has  a  physical  or  mental 
disability.   In  order  to  provide  information  that  may  be 
helpful  to  such  institutions  and  after  consultation  with  the 
Association  of  Independent  Colleges  and  Universities  in 
Massachusetts,  we  are  sending  this  letter  advisory  to  all 
post -secondary  schools  in  Massachusetts  to  apprise  them  of  the 
status  of  the  relevant  law. 

Section  504  of  the  Rehabilitation  Act  of  1973,  29  U.S.C.  § 
794,  prohibits  discrimination  against  individuals  with 
disabilities  by  organizations  which  receive  federal  financial 
assistance.   Subpart  E  of  the  Section  504  regulations  applies 
to  post -secondary  programs  and  activities.   The  admission  and 
recruitment  policies  of  a  university  are  addressed  in  34  C.F.R, 
§  104.42,  which  specifically  prohibits  a  university,  except  in 
very  limited  circumstances,  from  making  any  "preadmission 
inquiry  as  to  whether  an  applicant  for  admission  is  a 
handicapped  person  ..."  34  C.F.R.  §  104.42(b)(4).   Only  after 
admission,  may  a  university  "make  inquiries  on  a  confidential 
basis  as  to  handicaps  that  may  require  accommodation. "  Id. 
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The  only  exception  to  the  preadmission  inquiry  prohibition 
is  when  the  school  is  taking  "remedial  action  to  correct  the 
effects  of  past  discrimination  ...  or  is  taking  voluntary 
action  to  overcome  the  effects  of  ...  limited  participation 
..."  34  C.F.R.  §  104.42(c).   In  the  course  of  our  review  of 
this  issue,  it  appeared  as  if  some  schools  incorrectly  believed 
that  they  had  fulfilled  their  legal  obligations  if  their 
application  stated  that  the  information  sought  regarding 
disabilities  was  requested  on  a  purely  voluntary  basis.   This 
is  not  the  case.   Schools  who  seek  to  ask  applicants  whether 
they  have  a  disability  must  include  all  of  the  mandatory 
provisions  of  34  C.F.R.  §  104.42(c)  on  the  applications. 
Inquiries  as  to  disabilities  may  only  be  included  if  it  is 
clearly  written  on  the  application  that:  1)  the  request  is  for 
the  purpose  of  addressing  past  discrimination  or  voluntary 
action  to  overcome  the  effects  of  limited  participation;  2) 
providing  the  information  is  voluntary;  3)  any  information 
received  will  be  kept  confidential;  4)  a  refusal  to  furnish 
such  information  will  not  subject  the  applicant  to  any  adverse 
treatment;  and  5)  the  information  will  be  used  only  in 
accordance  with  the  purposes  of  34  C.F.R.  §  104.42(c)  (1)  and 
(2)  (addressing  past  discrimination  or  voluntary  action  to 
redress  limited  participation) . 

The  Office  for  Civil  Rights  (OCR)  within  the  U.S. 
Department  of  Education,  which  is  the  statutory  enforcement 
agency  for  post -secondary  institutions,  has  consistently 
interpreted  and  enforced  these  504  regulations  in  a  strict 
manner.   For  example,  when  the  State  University  of  New  York 
sought  information  from  applicants  as  to  whether  the  individual 
had  a  learning  disability  or  physical  handicap,  OCR  determined 
that  the  university  violated  the  preadmission  inquiry 
prohibition  because  it  had  a  preadmission  inquiry  which  did  not 
meet  the  requirements  of  the  Section  504  regulation,  as  set 
forth  at  34  C.F.R.  §  104.42(c).  State  University  of  New  York.  2 
NDLR  1116.   Similarly,  where  the  Thomas  M.  Cooley  Law  School 
application  included  questions  concerning  an  applicant's 
physical  or  mental  disability,  OCR  found  that  such  preadmission 
inquiries  about  mental  and  physical  handicaps  violated 
34  C.F.R.  §§  104.42(b)(4)  and  (c) .  Thomas  M.  Cooley  Law  School, 
2  NDLR  113  0.   In  a  complaint  concerning  the  Fuller  Theological 
Seminary,  OCR  also  found  that  the  seminary  violated  the  same 
regulations  by  including  questions  regarding  physical  and 
mental  disorders  and  illnesses  on  its  application  for 
admission.   Fuller  Theological  Seminary,  2  NDLR  ^91.   Other  OCR 
decisions  which  reached  the  same  conclusion  include: 
Okaloosa- Walton  Community  College.  3  NDLR  H326;  California 
Paramedical  and  Technical  School.  2  NDLR  ^155;  and  University 
of  Illinois  at  Urbana- Champaign.  3  NDLR  ^251. 
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During  the  process  of  formulating  this  advisory,  our  Office 
spoke  to  schools  which  had  made  impermissible  inquiries  on 
their  applications,  and  others  that  had  chosen  not  to  seek  any- 
such  information  on  their  applications.   From  those 
conversations,  it  appeared  that  such  information  was  sought 
based  upon  the  mistaken  assumption  that  such  questions  were 
permissible  because  they  facilitated  educational  planning  or 
because  the  inquiry  was  designated  "voluntary" .   As  discussed 
earlier,  however,  this  assumption  is  incorrect  and  such 
questions  are  not  permissible  in  the  application  process, 
regardless  of  the  benign  purposes  of  the  questions.   To 
reiterate,  the  504  regulations  require  that  each  of  the  five 
mandatory  provisions  be  written  clearly  on  the  application. 

One  school,  which  had  removed  all  such  questions  from  its 
application,  found  that  any  necessary  information  could  be 
obtained  after  acceptance,  but  sufficiently  early  to  facilitate 
appropriate  educational  planning.   As  that  school  recognized, 
and  as  underlies  the  regulation's  prohibition,  even  though  the 
intention  is  otherwise,  preadmission  questions  relating  to  an 
individual's  disability  can  often  be  perceived  as 
discriminatory,  with  the  possible  effect  of  discouraging 
applicants  with  disabilities. 

We  realize  that  schools  are  interested  in  providing  the 
most  attractive  and  non- discriminatory  admissions  process 
possible  and  not  deterring  applicants  for  admission.   We  hope 
to  prevent  future  problems  through  education  efforts  such  as 
this  letter  advisory.   If  you  have  any  questions  or  seek 
further  assistance  regarding  this  matter,  please  call  or  write 
the  Disability  Rights  Project,  Office  of  the  Attorney  General, 
One  Ashburton  Place,  19th  Floor,  Boston,  MA  02108,  tel.  (617) 
727-2200  (V) ,  (617)  727-4765  (TTY) . 


Very  truly  yours , 


ffi$L — — ' 


Stanley  J  A  Eichner 
Director  \  \ 
Disability  Rights  Project 
Assistant  Attorney  General 

Lrin  L.  Raye  ' 
Paralegal 
Disability  Rights  Project 
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